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Plaintiff, LR, is a person with disabilities who,
until recently, was a student in the Manhei m Townshi p School
District. Plaintiff contends that the School district failed to
provide her with free appropriate public education, in violation
of several federal statutes. Before the Court are Plaintiff's

petition to appeal Judge Geen' s! interlocutory orders and

! Upon the death of Judge Green, this case was reassigned
to the undersigned on June 13, 2007. The interlocutory orders at
i ssue here, along with the nenoranda that acconpani ed them were
bot h aut hored by Judge G een. The first order, issued on March
30, 2007, dism ssed without prejudice Count Il of the original
conpl ai nt--whi ch sought damages for the | oss of educati onal
opportunities for the years of education prior to L.R’s 8th-
grade school year (the “early years”), pursuant to the
I ndividuals with Disabilities Education Act--for failure to
exhaust adm nistrative renedies (doc. no. 28). The second order
i ssued on May 24, 2007, dism ssed without prejudice Plaintiff’s
Rehabilitation Act, Anericans with Disabilities Act, and § 1983
clainms, to the extent that they concern L.R’s early years of
educati on, upon a notion for reconsideration, for failure to
exhaust adm nistrative renedi es (doc. no. 39).



Def endant’ s notion for summary judgnent on Plaintiff’s claim
under the Individuals with Disabilities Act (IDEA), Pub. L. No.

91-230, 84 Stat. 175 (1970).

BACKGROUND

L. R has experienced devel opnental delays in speech and
| anguage froman early age. The educational classifications
associated wth these delays are a specific learning disability
and a speech/l anguage inpairnment. As a person with disabilities,
LR is entitled to free appropriate public education under the
I ndividuals with Disabilities Education Act (“IDEA’). See 20
U . S.C. § 1401(a)(1).

L.R entered the Manhei m Townshi p School District in
1995 for first grade. As required by the IDEA, and to ensure
that L. R would receive an appropriate education, the School
District created an Individualized Education Program (“1 EP") each
year for L.R, describing her present |evels of perfornmance and
creating educational goals and objectives tailored to her
specific educational needs. See 20 U S. C. 8§ 1414(d).

L.R remained a student in the School District through
6t h grade, when in August 2001, expressing concern over their
daughter’ s academ c devel opnent, L.R ’'s parents wthdrew her from
the School District and enrolled her in the Mapl ebrook School, a

private educational institution. Although initially intending to



challenge L.R's 7th-grade | EP as inappropriate, her parents
eventual ly chose not to do so, and L.R attended Mapl ebrook for
her 7th grade year, from 2001-2002.

On Novenber 19, 2002, follow ng a reevaluation of L.R
the School District created an | EP for her 8th-grade year, 2002-
2003. Dissatisfied wwth the 8th-grade IEP, L.R’'s parents
commenced an adm nistrative due process hearing on her behalf
pursuant to the I DEA, arguing that the I EP was not reasonably
calculated to confer a neaningful educational benefit upon L.R
The hearing began on Decenber 6, 2002, before hearing officer Max
VWal d, Ed. D., and proceeded over four days. At the conclusion of
the hearing, the hearing officer ruled in favor of the School
District, holding that L.R’s 8th grade | EP was appropri ate.

Subsequently, pursuant to the IDEA, L.R’'s parents
appeal ed the hearing officer’s decision to the Special Education
Due Process Appeals Panel ("Appeals Panel”), which affirmed the
hearing officer’s decision in relevant part.? The Appeal s Panel
al so ordered the School District to conduct a reeval uation of
L.R and to create a new | EP for the 2003-2004 school year. The
reeval uation report was conpl eted on Septenber 2, 2003.

L.R now chal l enges the ruling of the Appeals Panel in

2 The Appeal s Panel reversed the hearing officer’s order
requiring L.R to re-enroll in the School District and to neet
with the School District to discuss and review the I EP. These
rulings are not at issue here.
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this Court,?® seeking reinbursement of the tuition for her 8th-
grade year at the Mapl ebrook School. L.R has al so brought

rel ated clains under the Rehabilitation Act, 29 U S.C. 8§ 794, the
Americans with Disabilities Act, 42 U S. C. § 12132, and the Gvil

Rights Act, 42 U.S. C. § 1983.

1. PETITION FOR | NTERLOCUTCRY APPEAL

The initial conplaint in this case sought not only a
tuition rei nbursenent for the 2002-2003 school year, but also
nonet ary damages for “the | oss of educational opportunities, |oss
of | anguage therapy opportunities and enotional damages [L.R ]
ha[d] suffered” during the years prior to 2002-2003, before L.R
was in the 8th grade (the “early years”). The initial conplaint
sought relief for the early years clains even though L.R s
clainms in the adm nistrative hearing and appeal were limted
solely to the appropriateness of the 8th-grade | EP, and did not
concern the | oss of educational opportunities in the early years.

The School District noved to dism ss the conplaint, and
this Court granted the notion in part, dismssing the counts of
the conplaint pertaining to the early years of education for

failure to exhaust adm ni strati ve renedi es. L. R now seeks to

3 Al t hough the initial conplaint was brought by L.R’s
parents, RR and D.R, on her behalf, L.R reached the age of 18
during the pendency of this case, and the caption of the
conpl aint was anended to nane L.R as the sole Plaintiff.
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appeal the Court’s interlocutory orders granting in part the

School District’s notion to disn ss.

A Legal Standard

A partial grant of a notion to dismss is not a final
judgnent, and thus is generally not appeal abl e except by an
interlocutory appeal under 28 U S.C. § 1292. See Fed. R Cv. P.

54(b); e.q., Douris v. Schweiker, 229 F. Supp. 2d 391, 407-08

(E.D. Pa. 2002) (treating an order granting in part a notion to

dismss as interlocutory); cf. Bushman v. Halm 798 F.2d 651, 654

n.4 (3d Gr. 1986) (holding that appeal was not final because
summary judgnent was only granted as to two of three clainms and
thus “there was no final disposition of the entire controversy”).
The decision to certify an interlocutory order for

appeal under 8§ 1292(b) “rests within the sound discretion of the
trial court.” Douris, 229 F. Supp. 2d at 408. “The burden is on
the party seeking certification to denonstrate that ‘exceptional
circunstances justify a departure fromthe basic policy against

pi eceneal litigation and of postponing appellate review until

after the entry of a final judgnment.”” 1d. (quoting Rottnund v.

Cont’| Assurance Co., 813 F. Supp. 1104, 1112 (E.D. Pa. 1992)).
Under 8§ 1292(b), a district court may certify an
interlocutory order for imrediate appeal if it 1) “involves a

controlling question of law,” 2) there is “substantial ground for



difference of opinion” as to the question of law, and 3) “an

i mredi ate appeal fromthe order may materially advance the
ultimate termnation of the litigation.” 28 U S.C. 8§ 1292(Db).
The statutory factors, however, are nerely a guide for the

Court’s discretion. See Bachowski v. Usery, 545 F.2d 363, 368

(3d Cr. 1976) (“The certification procedure is not nandatory;
i ndeed, perm ssion to appeal is wholly wthin the discretion of

the courts, even if the criteria are present.”); Arista Records,

Inc. v. Flea Wrld, Inc., No. 03-2670, 2006 W. 2882990, at *1

(D.N.J. Cct. 10, 2006) (citing Bachowski).

B. The Interlocutory Oders

1. The March 30, 2007 Menor andum and O der

The Menorandum and Order of March 30, 2007 granted in
part and denied in part Defendant’s notion to dismss. The Court
hel d that Count Il of the initial conplaint, which sought
“nonet ary damages” under the |IDEA for the | oss of educational
opportunities for L.R’'s early years of education, was di sm ssed
wi thout prejudice for failing to exhaust adm nistrative renedies.

[1]n order for this court to determne the nmerits of
Plaintiffs'[4 claimthe court nmust first determ ne
whet her and when the District was obligated to
[evaluate] L.R 's | anguage needs. Wre the court to

pursue this line of inquiry, the court would al so be
required to determ ne whether the educational program

4 The usage of “Plaintiffs” refers to the initial
conpl aint, which was brought on behalf of L.R by her parents.
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offered during L.R’'s early years provided her with a
free appropriate public education under which she could
have made [neani ngful] academ c progress. Although
Plaintiffs offer expert reports and opini ons about
L.R s loss of educational opportunity in her early
years the District has not been provided with an
opportunity, at the admnistrative |level, to be heard
on the issue and to attenpt to rebut or resolve the
claim Plaintiffs rely upon WB. v. Mtula, 67 F.3d
484 (3d Cir. 1995), in support of their position
However, in Matula, the court specifically stated that
“I DEA mandates resort in the first instance to

adm ni strative hearings so as to devel op the factual
record and resol ve evidentiary disputes concerning for
exanpl e eval uation, classification, and placenent.”
Id. at 496. Unlike Matula, in the case sub judice, the
factual record regarding Plaintiffs’ clains with
respect to L.R’'s early years and | oss of educati onal
opportunity has not been devel oped. Therefore, the
court concludes that Count Il of Plaintiffs’ Conplaint
wll be dismssed, without prejudice, for failure to
exhaust adm nistrative renedi es.

Mem , Mar. 30, 2007 (Geen, J.), at 8.

2. The May 24, 2007 Menorandum and O der

Clarifying the March 30, 2007 Menorandum upon a notion

for reconsideration, the Menorandum and Order of May 24, 2007
reaffirmed the Court’s prior order and, in addition, dismssed
wi thout prejudice Plaintiff’s clainms under the Rehabilitation
Act, ADA, and 8§ 1983 to the extent that they concern Plaintiff's
early years, for failure to exhaust adm nistrative renedi es:

As noted in the March 30, 2007 Menorandum in order for

this court to ascertain whether any violations of |DEA,

the [ Rehabilitation] Act, the ADA and 8§ 1983 occurred

with respect to the tine period prior to the 2002-2003

school year, the court would necessarily have to

inquire into whether an appropriate educational program
was offered to L.R and whether the District treated
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L.R in a discrimnatory fashion during those tines.

Adm ni strative proceedi ngs concerning L.R’s

educational programin her early years could have been

instituted prior to the due process proceedi ngs

instituted for the claimfor tuition reinbursenent for

t he 2002- 2003 school year . . . . This court cannot

permt Plaintiffs to litigate--w thout an

adm ni strative record regarding the appropri at eness of

L.R s pre-2002 educational programnms--issues which

coul d have and shoul d have been the subject of

l[itigation prior to 2002.
Mem May 24, 2007 (Geen, J.), at 2-3.

The “issue of |aw’ addressed by the interlocutory

orders was whether Plaintiff was required to exhaust al
adm ni strative renedi es, pursuant to the |IDEA, prior to bringing
her clainms before this Court. Judge G een decided that the
| DEA' s exhaustion requirenent does apply to all of Plaintiff’s
cl aims, even though sonme of the clains seek relief not expressly
provi ded for under the |IDEA (nonetary danages), and others are

not brought under the IDEA (Rehabilitation Act, APA, and § 1983).

C. Di scussi on
Al though the interlocutory orders in this case
addressed a controlling question of |law as to which reasonabl e
mnds may differ, imedi ate appeal will not materially advance
the termnation of the litigation. Therefore, the petition for

interlocutory appeal wll be denied.



1. The interlocutory orders involve a
controlling question of |aw

The Third Circuit has interpreted the nmeaning of a
“controlling question of |aw broadly:

A controlling question of |aw nust enconpass at the
very | east every order which, if erroneous, would be
reversible error on final appeal. . . . [The order
need not] termnate the litigation, since with

i mpl eader and transfer of venue orders, two of [§
1292' s] sponsors’ exanples, the lawsuit could continue
regardl ess of the interlocutory determ nation although
an erroneous decision m ght cause a reversal on appeal
froma final order. . . . [A controlling question mnust
be] serious to the conduct of the litigation, either
practically or legally. And on the practical |evel,
saving of tinme of the district court and of expense to
the litigants was deened by the sponsors to be a highly
rel evant factor.

Katz v. Carte Blanche Corp., 496 F.2d 747, 755 (3d Gr. 1974);

Harter v. GAF Corp., 150 F.R D. 502, 518 (D.N.J. 1993).°

Here, the interlocutory orders dism ssed certain of
Plaintiff’s clains for failure to exhaust adm nistrative
remedies. |If erroneous, the dismssal would cause the litigants
the significant expense and del ay of unnecessarily going through

the adm ni strative appeal s process before they are able to

5 At | east one other circuit court has disagreed with the
Third Crcuit’s broad reading. See In re Cenent Antitrust
Litig., 673 F.2d 1020, 1027 (9th Cr. 1982) (“[Katz] essentially

read[s] the ‘controlling question of |aw requirenent out of
section 1292(b).”). The Third Crcuit has not interpreted the
term“controlling question of |aw’ since Cenent Antitrust, and in
t he absence of such guidance, the Court is bound to follow Third
Circuit precedent. See, e.q., Bradburn Parent Teacher Store,

Inc. v. 3M No. 02-7676, 2005 W. 1819969, *2-3 (E.D. Pa. Aug 2,
2005); Russ-Tobias v. Pa. Bd. of Probation & Parole, No. 04-0270,
2006 W. 516771, *32-33 (E.D. Pa. Mar. 2, 2006).
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litigate the early years clains. Mreover, Plaintiff may be
required to comrence a second action to litigate the early years
clains, which may require unnecessarily duplicative proceedi ngs.
Therefore, the interlocutory orders here address a controlling

question of |aw under 8 1292(b).

2. There is substantial ground for difference
of opinion as to the issues of |aw
addressed in the interlocutory orders

The interlocutory orders addressed whether Plaintiff
was required to exhaust all adm nistrative remedies, pursuant to
the IDEA, prior to bringing her |IDEA Rehabilitation Act, ADA,
and § 1983 clainms. The Court held that the | DEA s exhaustion

requi renent applies to all of Plaintiff’s clains.

a. Exhausti on under the | DEA

The I DEA requires states receiving federal funds under
the statute to provide disabled students with “a free appropriate
public education.” 20 U S.C. 8§ 1412(a)(1)(A). Should a dispute
arise as to a student’s education, the | DEA provides for an
“inpartial due process hearing,” where a hearing officer nmakes a
“determ nation of whether the child received a free appropriate
public education. 1d. 8 1415(f)(1) (A, (f)(3)(E)(i). The
deci sion of the hearing officer may subsequently be appealed to

an adm ni strative appeals panel. [d. 8§ 1415(g). The party
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aggrieved by the decision of the appeals panel “shall have the
right to bring a civil action” in a federal district court. 1d.
8 1415(i)(2)(A). Before any such action may be brought, however,
“the [adm ni strative] procedures under subsections (f) and (g) of
this section shall be exhausted.” [1d. 8§ 1415(1).

Exhaustion of the IDEA's admnistrative renedies is
required not only for actions brought under the |DEA, but also

for other actions brought “seeking relief that is also avail able

under [the IDEA].” 1d. Mre specifically:

Not hing in this chapter shall be construed to restrict
or limt the rights, procedures, and renedi es avail abl e
under the Constitution, the Anericans with Disabilities
Act of 1990, title V of the Rehabilitation Act of 1973,
or other Federal |laws protecting the rights of children
with disabilities, except that before the filing of a
civil action under such |laws seeking relief that is

al so avail abl e under this subchapter, the procedures
under subsections (f) and (g) of this section shall be
exhausted to the sanme extent as woul d be required had
the action been brought under this subchapter.

20 U.S.C. §8 1415(1) (enphasis added). Therefore, to the extent
that any claimseeks relief that is “avail able” under the |DEA,
the IDEA's adm nistrative renedi es nust be exhausted before such
an action is brought.

In this case, the clains dism ssed by the Court’s
interlocutory orders sought “nonetary danages.” Therefore, if
nmonet ary damages are “avail able” under the IDEA, there is no room
for disagreenent as to the issue adjudicated by the interlocutory

orders. If not, the inquiry must continue.
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b. Monet ary danmages under the | DEA

The | DEA does not expressly provide for nonetary
damages. It does, however, state that “[i]n any action brought
under [the IDEA], the court . . . shall grant such relief as the
court determnes is appropriate.” 20 U S . C. 1415(1)(2) (O (iit1).
“The Third Crcuit has yet to decide whether ‘appropriate relief’

under the |IDEA includes conpensatory damages.” Brandon V. V.

Chi chester Sch. Dist., No. 06-4687, 2007 W. 2155722, at *2 (E. D

Pa. July 25, 2007) (citing Bucks County Dep’t of Mental

Heal t h/ Mental Retardation v. Pennsylvania, 379 F.3d 61, 68 n.5

(3d CGr. 2004) (“We have not settled whether damages are
recoverable in an action arising solely under IDEA ")).

In dicta, however, the Third Crcuit has stated: “[We
do not preclude the awardi ng of nonetary danages and | eave to the
district court in the first instance the task of fashioning

appropriate relief.” WB. v. Matula, 67 F.3d 484, 495 (3d Cr.

1995) (hol ding confined to issue of whether 8 1983 provides a
private right of action for |IDEA and Rehabilitation Act clains).
Recently, however, the Third Crcuit overruled Matula on other
grounds, although it did so without addressing Matula s dictum

concerni ng nonetary damages under the IDEA. See AW v. Jersey

Gty Pub. Schs., 486 F.3d 791, 799 (3d Gr. 2007) (holding that

action under 8§ 1983 could not be brought to renedy all eged | DEA
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violations). 1In short, Matula and A.W provide guidance that is
cl oudy at best.

In light of the uncertainty remaining in the wake of
Matula and AAW, it cannot be said w thout considerabl e doubt
whet her nonetary damages are avail abl e under the | DEA
Therefore, even before reaching the issue of exhaustion, there
appears to be “substantial ground for difference of opinion” as

to the question of |aw adjudicated by the interlocutory orders.®

6 Qutside the Third Crcuit, however, a consensus is
energi ng that nonetary danages are not avail abl e under the | DEA
See, e.qg., Charlie F. v. Bd. of Educ., 98 F.3d 989, 991 (7th G
1996) (“[T]he structure of the statute--with its el aborate
provi sion for educational services and paynents to those who
deliver them-is inconsistent with nonetary awards to children
and parents. . . . [We conclude that damages are not ‘relief
that is available under’ the IDEA ”); accord Sellers v. Sch. Bd.,
141 F. 3d 524, 527 (4th GCr. 1998); Polera v. Bd. of Educ., 288
F.3d 478, 485-86 (2d Cir. 2002); Wtte v. dark County Sch
Dist., 197 F. 3d 1271, 1275 (9th G r. 1999); Heidemann v. Rother,
84 F.3d 1021, 1033 (8th G r. 1996); Crocker v. Tenn. Secondary
Sch. Athl. Ass’'n, 980 F.2d 382, 386-87 (6th Cr. 1992). But see
Salley v. St. Tanmany Parish Sch. Bd., 57 F.3d 458, 466 (5th Cr
1995) (affirm ng nom nal danages award for | DEA violation wthout
di scussing availability of nonetary danages under the |DEA).

Mor eover, recent decisions by courts in this district have joi ned
t he consensus. See, e.qg., Brandon V, 2007 W 2155722, at *3
(“The Court agrees wth the overwhel m ng weight of authority that
conpensatory damages are generally inconsistent with the purpose
and statutory schene of the IDEA, and until the Third GCrcuit

hol ds otherwi se, will not recognize danages as an avail able form
of relief in |IDEA actions.”); Chanbers v. Sch. Dist. of Phila.
Bd. of Educ., No. 05-2535, 2007 W. 4225584, at *10 (E.D. Pa. Nov.
29, 2007) (sanme). In light of this enmerging consensus, the
analysis wll also address whether there is substantial ground
for difference of opinion as to the requirenent that |DEA s

adm ni strative renedi es nust be exhausted if only nonetary
damages are sought, assum ng that nonetary danmages are not
“avai |l abl e” under the | DEA
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C. Applicability of exhaustion requirenents
to clains for nonetary danmges

| f nonetary damages are “avail abl e” under the | DEA,
t hen exhaustion is required, and the analysis is at an end
because no di sagreenent exists as to the issue adjudicated by the
interlocutory orders. See 20 U.S.C. 8§ 1415(1) (requiring
exhaustion for any action “seeking relief that is also available
under [the IDEA]”). Assum ng that nonetary danages are not
“avai |l abl e” under the | DEA, however, the question remains of
whet her the I DEA' s exhaustion requirenents apply to clains
seeki ng only nonetary damages.
The Third G rcuit addressed this issue in Matula, at

least in dicta, by stating that “by its plain terns 8 1415(f)
does not require exhaustion where the relief sought is
unavail able in an adm nistrative proceedi ng” under the |IDEA, such
as nonetary danages. 67 F.3d 484, 486 (3d Cir. 1995). In
addition to its plain-nmeaning rationale, however, the Third
Circuit provided a “second rationale” for its concl usion:

| DEA mandates resort in the first instance to

adm ni strative hearings so as to devel op the factual

record and resolve evidentiary disputes . . . . The

factual record has been devel oped and an action seeking

conpensation for the alleged I DEA violations is now

ripe for judicial resolution.

ld. (concluding that “further recourse to admnistrative
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proceedi ngs would be futile”).’
The district courts have struggled to determ ne which

rationale of Matula is controlling. Conpare Colon ex rel.

Disen-Colon v. Colonial Internediate Unit 20, 443 F. Supp. 2d

659, 668 (M D. Pa. 2006) (“The Third Crcuit Court of Appeals,
has held . . . that exhaustion is not necessary where the

plaintiffs seek conpensatory danmages.”), with Brandon V., 2007 W

2155722, at *5 (following the courts that “narrowWy read Matul a
as not excusing exhaustion if the factual record is
under devel oped, and there are outstanding issues that could be

addressed in an adm ni strative proceeding regardl ess of the type

of relief sought by the plaintiff . . . [i]n the absence of nore
preci se guidance fromthe Third Grcuit” (enphasis in original)).

See generally Brandon V., 2007 W. 2155722, at *4-5 (conparing

cases followi ng each rationale).?

! As di scussed above, Matul a has been overrul ed on ot her
grounds. See AW v. Jersey Gty Pub. Schs., 486 F.3d 791, 799
(3d Cr. 2007). The continuing validity of the Matula dictumis
i n question.

8 Simlar disagreenent is also reflected outside the
Third Crcuit. Conpare Wtte v. Cark County Sch. Dist., 197
F.3d 1271, 1275 (9th Cr. 1999) (holding that “under the |DEA,
nmonet ary damages are not avail able, so exhaustion is not
required”), and Padilla, 223 F.3d 1268, 1275-76 (10th cir. 2000)
(stating sanme in dicta), with Polera v. Bd. of Educ., 288 F.3d
478, 481 (2d G r. 2002) (requiring exhaustion because
“di sabl ed-student plaintiffs . . . should not be permtted to
‘sit on” live clains and spurn the admnistrative process that
could provide for the educational services they seek, then |l ater
sue for damages”), and Charlie F. v. Bd. of Educ., 98 F.3d 989,
991-92 (7th Gr. 1996) (“The nature of the claimand the

-15-



Here, because the adm nistrative hearings were limted
to L.R’s 8th-grade school year, the record has not been clearly
devel oped as to her early years of education. Thus, if the Court
were to foll ow Col on, exhaustion would be excused, but if it were
to follow Brandon V., exhaustion would be required. Accordingly,
because the Third Circuit has not since clarified Matula's
hol di ng, “substantial ground for difference of opinion” renains

as to the question decided by the interlocutory orders.

3. | medi ate appeal fromthe interlocutory
orders will not materially advance the
ultimate termnation of the litigation

Al though a controlling and controverted question of |aw
is at issue, imredi ate appeal is not appropriate here, as it wll
not materially advance this litigation. An interlocutory appeal
materially advances litigation if it “(1) elimnate[s] the need
for trial, (2) elimnate[s] conplex issues so as to sinplify the
trial, or (3) elimnate[s] issues to nmake di scovery easier and

| ess costly.” Oson, Inc. v. Mramax Film Corp., 867 F. Supp.

319, 322 (E.D. Pa. 1994).
Courts in overwhel m ng nunbers have deni ed petitions
for interlocutory appeals when a successful appeal woul d not

narrow or dispose of issues in the case and woul d delay an

governing | aw determne the relief no matter what the plaintiff
demands. . . . By making an unreasonabl e or unattai nabl e denmand
parents cannot opt out of the IDEA ).
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i nm nent trial. See, e.qg., Waver v. Mbile D agnostech, Inc.,

No. 02-1719, 2007 W. 2463411, at *2 n.1 (WD. Pa. Aug. 28, 2007)
(noting that “where discovery is conplete and the case is ready
for trial, an interlocutory appeal can hardly advance the
ultimate termnation of the litigation” (quotation omtted));

Jackson v. Rohm & Haas Co., No. 05-4988, 2007 WL 2916396, at *1

(E.D. Pa. Cct. 5, 2007) (“[I]t would appear that this case wl|
go to discovery irrespective of whether the RICO clains are
dismssed. . . . Therefore, | conclude that allow ng for an
interlocutory appeal would further delay, not advance, the
termnation of this litigation.”).

Here, a successful interlocutory appeal by Plaintiff
woul d result in neither the termnation nor the narrowing of this
l[itigation. To the contrary, if Plaintiff were excused from
exhausting admnistrative renedies, the resolution of this
l[itigation would only be further delayed. The parties have
engaged in extensive discovery and a notion for partial summary
j udgnent, discussed below, is before the Court. Should Plaintiff
be excused from exhaustion, the Court would be required to
further extend discovery as to the clains pertaining to L.R’s
early years of education and further delay and potentially expand
the scope of trial

Plaintiff’s petition does not convince the Court that

this case is one of the “rare case[s] where an i medi ate appeal
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woul d avoi d expensive and protracted litigation” so as to justify
deviation from“the strong policy against pieceneal appeals.”
O son, 867 F. Supp. 319. Accordingly, Plaintiff’'s petition for

interlocutory appeal (doc. no. 40) wll be deni ed.

[11. MOTION FOR PARTI AL SUMVARY JUDGVENT

Def endant noves for summary judgnent as to Plaintiff’s
clai munder the |IDEA that her 8th-grade |IEP was not reasonably
cal cul ated to provide a neani ngful educational benefit and thus

deprived her of free appropriate public education.

A Legal Standard

1. Summary | udgnent

A court must grant sunmmary judgnment when “the
pl eadi ngs, the discovery and disclosure materials on file, and
any affidavits show that there is no genuine issue as to any
material fact and that the novant is entitled to judgnent as a
matter of law” Fed. R Cv. P. 56(c). A fact is “material” if
its existence or non-existence would affect the outcone of the

suit under governing law. Anderson v. Liberty Lobby, Inc., 477

U S 242, 248 (1986). An issue of fact is “genuine” when there
is sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that

fact. 1d. at 248-49. *“In considering the evidence, the court
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shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

2. Revi ew of agency deci si ons under the | DEA

Under the I DEA, “[a] free appropriate public education
is available to all children with disabilities residing in the
State between the ages of 3 and 21.” 20 U S.C. 8§ 1412(a)(1)(A).
To ensure the appropriateness of the education provided, “[a]n
i ndi vidual i zed education program[IEP] . . . nust be devel oped,
reviewed and revised for each child with a disability.” 1d. §
1412(a)(4). Plaintiff challenges the appropriateness of her 8th-
grade IEP. As required by statute, 20 U S.C. 88 1415(f)-(9),
(1), Plaintiff instituted a due process hearing before an
adm ni strative hearing officer, who denied her claim and
subsequent |y brought an appeal before the Appeal s Panel, which
affirmed the hearing officer’s decision.

Havi ng exhausted her adm nistrative renedies, Plaintiff
brings this suit to challenge the decision of the Appeals Panel,
pursuant to 20 U.S.C. 8§ 1415(i). In considering Plaintiff’s
claim the Court: “(i) shall receive the records of the
adm ni strative proceedings; (ii) shall hear additional evidence
at the request of a party; and (iii) basing its decision on the
preponderance of the evidence, shall grant such relief as the

court determnes is appropriate.” 20 U S. C. 8 1415(i)(2).
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The Court “applies a nodified version of de novo review
and is required to give due weight to the factual findings of the

[ hearing officer].” L.E. v. Ransey Bd. of Educ., 435 F.3d 384,

389 (3d Gr. 2006). Specifically, “due weight” requires that

[f]lactual findings fromthe adm nistrative proceedings
are to be considered prima facie correct. |If a
reviewing court fails to adhere to them it is obliged
to explain why. The court is not, however, to
substitute its own notions of sound educational policy
for those of |ocal school authorities.

S H v. State-Qperated Sch. Dist., 336 F.3d 260, 270 (3d Gr.

2003) (alteration and quotation omtted). The Court “nust accept
the state agency’s credibility determ nations unless the
nontestinonial, extrinsic evidence in the record would justify a
contrary conclusion.” Ransey, 435 F.3d at 389 n.4 (enphasis and
guotation omtted). Were the Court receives new evi dence,
however, “it is free to accept or reject the agency findings
dependi ng on whet her those findings are supported by the new,
expanded record and whet her they are consistent with the

requi renents of the Act.” S.H , 336 F.3d at 270.

3. Appropriateness of the | EP under the | DEA

To be “appropriate,” the IEP “nust be reasonably
calculated to enable the child to receive nmeani ngful educati onal
benefits in light of the student’s intellectual potential.”

Shore Regional Hi gh Sch. Bd. of Educ. v. P.S. ex rel. P.S., 381

F.3d 194, 198 (3d Gr. 2004). The relevant inquiries are:
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“First, has the State conplied with the procedures set forth in
the Act? And second, is the [IEP] . . . reasonably calculated to

enable the child to recei ve educati onal benefits?” Bd. of Educ.

v. Row ey, 458 U S 176, 206-07 (1982). The burden of proof when
““challenging an IEP is properly placed upon the party seeking

relief.”” Ransey, 435 F.3d at 391 (quoting Schaffer v. Wast,

546 U.S. 49, 62 (2005)).°

B. Di scussi on
In order to determine the appropriateness of L.R’s
8th-grade EP with the IDEA, the Court nust inquire into both

procedural and substantive conpliance.

1. Procedural conpliance

Plaintiff alleges that the School District did not
conply with the procedural requirenents of IDEA in two respects:
1) failing to require Plaintiff’s regular education teacher to be
on the IEP Team and 2) failing to make a conprehensive | anguage

eval uation of Plaintiff before creating the |IEP

a. Requl ar _educati on teacher

The IDEA requires that “[a] regul ar education teacher

° “This rule applies to cases pendi ng when Schaffer was
deci ded,” such as this case. Antoine M v. Chester Upland Sch.
Dist., 420 F. Supp. 2d 396, 401 (E.D. Pa. 2006).

-21-



of the child, as a nenber of the | EP Team shal
participate in the review and revision of the EP of the child.”
20 U.S.C. 8§ 1414(d)(4)(B). The parties agree that although a
regul ar education teacher was present at the review of
Plaintiff’s IEP, that teacher was not “a regul ar education
teacher of [L.R].” Answer Y 49; Am Conpl. | 49. |Instead,
al l egedly because L. R had not been a student in the School
District for over one year at the tinme of her 2002 reeval uati on,
a regul ar education teacher who had never actually taught L. R
was on the EP Team There is no question, therefore, that the
School District violated § 1414(d)(4)(B) of the |DEA

In so finding, this Court disagrees wth the hearing
of ficer and the Appeals Panel. The hearing officer and Appeal s
Panel found no violation of the | DEA because “a regul ar education
teacher” was present at the IEP neeting. Deft.’s Mt. for
Partial Summ J., Ex. B [hereinafter “Due Process Hrg.
Decision”], at 17; id. Ex. C [hereinafter [“Appeals Panel
Decision”], at 2. The plain terns of the | DEA, however, require
nore than nmerely “a regul ar education teacher”; they require a

“regul ar education teacher of the child,” nanely, L.R 20 U S.C

8§ 1414(d)(4)(B) (enphasis added). There is no dispute that the
regul ar education teacher who attended L.R s | EP neeting had
never taught L.R  Therefore, the conposition of the | EP Team

violated the IDEA. Accord RB. ex rel. F.B. v. Napa Vall ey
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Unified Sch. Dist., 496 F.3d 932, 940 (9th Gr. 2007)

(interpreting the | anguage “of the child” to require the | EP Team
to include a special education teacher who actually taught the
child in question).

This does not end the inquiry, however, as “[a] child
is denied a [free appropriate public education] only when [a]
procedural violation [of the IDEA] results in the |oss of
educati onal opportunity or seriously infringes the parents'
opportunity to participate in the IEP formation process.” 1d. at

938 (quotation omtted); Deal v. Ham lton County Bd. of Educ.,

392 F.3d 840, 860 (6th Cr. 2004) (“The question is whether these
vi ol ati ons caused substantive harmto either [the child] or his
parents.”). Wen no such substantive harm occurs, an “I| DEA
procedural error may be held harmess.” RB., 496 F.3d at 938;

see e.0., Robert B. ex rel Bruce B. v. W Chester Area Sch.

Dist., 04-2069, 2005 W. 2396968, at *9 (E.D. Pa. Sept. 27, 2005)
(denying relief because although “no regul ar education teacher
was present at the IEP neeting,” “the Court finds no evidence in
the record that Robert has been deni ed any necessary service .
as aresult of the flaw').

Here, Plaintiff contends that the regul ar education
teacher who actually taught her woul d have raised the issue of
“the dynam cs of social interactions between non-di sabl ed peers

in [her] class” and argued that L.R was “a peer with severe and
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gl obal | anguage-based disabilities.” PIf.’s Resp. to Deft.’s
Mot. for Partial Summ J. 13. Plaintiff does not, however,
acconpany this rather general assertion with any citations to
record evidence or concrete illustrations of this all eged
prejudice.! The Court is left to speculate as to what inpact
the regul ar education teacher’s participation woul d have had on
t he outcone of the | EP neeting.

The value of the regul ar education teacher’s
contribution is especially uncertain because L.R had not been
enrolled in the School District since August 2001, over a year
before the Novenber 2002 | EP neeting. |In fact, Plaintiff has not
been able to name a regul ar education teacher who actually taught
her, let alone denonstrate that such teacher was still enpl oyed
in the School District and avail able in Novenber 2002.

Accordi ngly, w thout any showi ng of prejudice to
Plaintiff caused by the absence of her regul ar education teacher
fromthe I EP Team the Court finds that the teacher’s absence did

not result in a denial of free appropriate public education.

b. Compr ehensi ve | anquage eval uati on

| DEA’s inplenmenting regulations require that “[i]n

10 In fact, Plaintiff “acknow edge[s] that the absence of
the appropriate regul ar education teacher is not the nost
critical deficit inthe IEP.” PlIf.’s Resp. to Deft.’s Mt. for
Partial Summ J. 12.
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eval uating each child wwth a disability . . . the evaluation

[ must be] sufficiently conprehensive to identify all of the
child s special education and rel ated servi ces needs, whether or
not commonly linked to the disability category in which the child
has been classified.” 34 CF.R § 300.304(c)(6). Cting this
regulation, Plaintiff asserts that the | EP was procedurally
defective because it was not based on a “conprehensive | anguage
eval uation,” but rather “exclusively” on the School D strict’s
own “intuitive sense.” Am Conpl. § 47

Al t hough the hearing officer’s opinion does not
specifically discuss this argunent, the Special Appeal s Panel
made the followi ng finding: “[T]he argunent that the D strict
failed to conduct its own | anguage testing is conceded by the
District and is not prejudicial in light of the extensive
informati on avail able from ot her sources.” Appeals Panel
Deci sion at 4.

Plaintiff nmust now adduce evidence in order to defeat
the presunption that the admnistrative finding is correct. See
S.H, 336 F.3d at 270 (noting the Court’s obligation to give “due
weight” to the admnistrative factual findings and its duty not
“to substitute its own notions of sound educational policy for

those of local authorities”). Plaintiff does not do so here.

1 Plaintiff cites the prior version of the regulation,
whi ch has identical |anguage. See 34 C.F.R § 300.532(q)
(amended 2006) .

- 25-



Plaintiff cites to the depositions of psychol ogi st
Loura Keepers and speech pat hol ogi st and audi ol ogi st Lisa
Strickland, discussing the evaluations of L.R that they
performed i n Septenber 2003, nearly a year after her 8th-grade
| EP was created. See PIf.’s Counterstatenent of Undi sputed
Facts, Exs. D-E. Plaintiff argues that the eval uations by
Strickland and Keepers denpnstrate that L. R ’s | anguage-rel ated
disability was nore severe than the School District thought at
the tinme the 8th-grade | EP was created, and that the detection of
a nore severe inpairnent in 2003 is evidence that the School
District’s inquiry in 2002, which failed to detect such a severe
i npai rment, was therefore insufficient.

Plaintiff is incorrect. “[T]he nmeasure and adequacy of
an | EP can only be determned as of the tine it is offered to the

student, and not at sone later date.” Fuhrmann ex. rel. Fuhrmann

v. E. Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d G r. 1993)

(“Neither the statute nor reason countenance ‘Mnday norning
Quarterbacking” in evaluating the appropriateness of a child' s

pl acenent.”); Carlisle Area Sch. v. Scott P., 62 F.3d 520, 534

(3d Cir. 1995) (citing Furhmann). Therefore, a determ nation--
made nearly a year after the creation of the 8th-grade | EP--that
L. R had a nore serious |anguage inpairnent than was previously
t hought does not nean that the evaluation on which the 8th-grade

| EP was based was insufficiently conprehensive. The degree of
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L.R s inpairnment in Septenber 2003 does not bear on the degree
of her inpairnment as nmeasured in Novenber 2002, unless Plaintiff
can show that the degree of inpairnent was substantially
unchanged between the two evaluations. Plaintiff does not do so
here. Mreover, Plaintiff cites no case where a court overturns
an admnistrative determnation for failure to nake a

“conpr ehensi ve | anguage eval uati on” based on the results of a
post -1 EP eval uation, and the Court finds none.?!?

O her than the post-1EP evaluations, Plaintiff points
to no evidence showi ng that the School District’s 2002 eval uation
was insufficiently “conprehensive.” 1In fact, far from basing the
| EP on “intuitive sense” alone, the School District and L.R’s
parents subjected her to a battery of eval uati ons upon which the
8t h-grade | EP was based. These eval uations included, inter alia,
a report by Dr. Lisi Levisohn, a neuropsychol ogi st sel ected by
L.R s parents; progress reports by her teachers at the

Mapl ebr ook Acadeny; results from Stanford Achi evenent Testing and

12 A “conprehensi ve | anguage eval uation” is not
specifically required by the IDEA, its regulations, or the case
law interpreting the IDEA. Plaintiff cites Rose v. Chester
County Internediate Unit, No. 95-239, 1996 W. 238699 (E. D. Pa.
May 7, 1996). In Rose, the Court overturned an adm nistrative
determ nati on because the hearing officer and Appeal s Panel used
an i nproper and oxynoroni c standard, finding that the | EP was
“appropriate but inadequate.” 1d. at *6. No such i nproper
finding was made by the hearing officer or Appeals Panel here.
Mor eover, the Court in Rose did not base its holding on any post-
| EP evaluations. To the contrary, it specifically held that
“Iwe must . . . viewthe IEP fromthe perspective of a snapshot
taken at the tine it was offered.” |1d. at *6.
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Wbodcock-Johnson 111 Testing; and eval uations and reports by Dr.
Thomas Kelly, who holds a doctorate in special education,
instructional technol ogy, and applied behavior analysis from
Col unbia University, and who was selected by L.R’s parents. See
Deft.’s Statenment of Undi sputed Facts Y 19-31; PIf.’s
Count erstatenent of Undi sputed Facts 1Y 19-31. It is clear,
therefore, that L.R’'s 8th-grade | EP was not based on “intuitive
sense,” but rather on a battery of nultidisciplinary eval uations.
Finally, Plaintiff quibbles with the nethodol ogy of the
eval uations underlying the 8th-grade | EP. For exanple, although
Dr. Kelly conducted significant |anguage-based eval uati ons,
Plaintiff contends that these evaluations were insufficient
because Kelly is not a | anguage therapi st and because “subtests
of Wbodcock Johnson which ‘|l ook at’ |anguage issues” do not
constitute an ‘intensive | anguage evaluation.”” PIf.’s Resp. to
Deft.’s Mot. for Partial Summ J. 10.
The Court is not properly equipped to follow Plaintiff

into the thicket of nethodol ogi cal debate:

[Clourts | ack the specialized know edge and experience

necessary to resolve persistent and difficult questions

of educational policy. W think that Congress shared

that view when it passed the [IDEA]. As already

denonstrated, Congress' intention was not that the Act

di spl ace the prinmacy of States in the field of

education, but that States receive funds to assist them

in extending their educational systens to the

handi capped. Therefore, once a court determ nes that

the requirenents of the Act have been met, questions of
met hodol ogy are for resolution by the States.
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Bd. of Educ. v. Rowl ey, 458 U S. 176, 206-07 (1982). Therefore,

the Court will not independently review the nethodol ogy of the
testing underlying L.R’'s 8th-grade IEP. Suffice it to say that,
in this case, the | EP was based on far nore than the School
District’s “intuitive sense,” and the eval uati ons conducted were
sufficiently “conprehensive” to ensure that L.R s speci al

educati on needs were identified.

2. Subst antive conpli ance

Plaintiff next contends that her 8th-grade | EP was
substantively inappropriate for two reasons: 1) it contained a
doubl e- bl ock schedul e enpl oyi ng a teacher’s aide that was not
designed to and did not neet her needs, and 2) it did not provide

sufficient |anguage therapy to neet her needs.

a. Doubl e- bl ock schedul e and use of an aide

L.R’'s 8th-grade |IEP provided for a doubl e-bl ock
schedul e for | anguage arts and nmat hemati cs cl asses:

Witten expression/Language arts (English) and Math
cl asses will be schedul ed as “doubl e periods.”

| ndi vi dual ai de support will be provided to [L.R ]
during the second half of the period so that she can
have extended tine to practice energing skills. The
aide will have attended the first period of these
“bl ocked” classes so that the aide is aware of the
teacher’s specific instructional content in the
preceding period. The aide will be responsible for
assisting [L.R ] by providing extended practice and
drill and will be available if/when [L. R ] needs
clarifications, instructions, etc.
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Deft.”s Mot. for Partial Summ J., Ex. E, at 9; Due Process Hrg.
Decision at 15. The doubl e-bl ock schedul e was i nplenented at the
request of L.R’'s parents, and based on the eval uation and
recommendation of Dr. Kelly, “who felt such tinme was needed by
the student in order for her to ‘overlearn’ the content of the

| esson in an environnent free of the need to rush through the

| esson’s practice and reinforcenent segnent.” Due Process Hrg.
Deci si on at 16.

Al though L.R s parents requested the doubl e-bl ock
schedule in the first instance, they disagreed with the manner in
whi ch the School District inplenented the schedule, by assigning
a teacher’s aide--rather than a teacher--to instruct L.R during
t he second bl ock of the schedule while the teacher taught another
class in the same room L.R’'s parents believed that “[a]n aide
woul d not have the authority to devel op new strategi es and
approaches to help [L.R ] grasp [concepts],” and that “[s]inple
repetition of a concept” would be counterproductive because L.R
“basically shut down if she did not grasp a concept and coul d not
nmove on until she had.” PIf.’s Resp. to Deft.’s Mot. for Parti al
Summ J. 3.

After “[c]onsiderable attention was focused during the
hearing on this portion of the IEP and its perceived
i nappropriateness for [L.R],” the hearing officer nade the

foll owi ng finding:
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The IEP was clear as to the role of the aide. The aide
was present to support and clarify. . . . The
testinmony fromthe Director of Pupil Services was
reassuring to the hearing officer in that it was nade
clear that [L.R ]’ s teacher would be present in the
classroomat all tinmes though she woul d be teaching
anot her class that would al so be present in the

cl assroom a factor which in the eyes of the hearing

of ficer would not be detrinental to [L.R ] since she
woul d be in the conpany of a 1:1 aide. It nust also be
noted that because of the inportance attached to
[L.R]’s perceived need for the double | anguage arts
and mat hemati cs periods, the schedule of the entire

m ddl e school was nodified in order to bring about this
arrangenment for the Student. This denonstrated to the
hearing officer the desire of the District to nake

what ever accommodati on was necessary in order to
provi de the Student with a program and pl acenent in

whi ch she coul d access the general curriculum and make
nore than de mninmus [sic] academ c progress.

Due Process Hrg. Decision at 16. The hearing officer held that
t he doubl e-bl ock schedule did not deny L.R an appropriate
education, and the Appeal s Panel affirned:

The parents assert that [L.R]’s instruction was being

provi ded by an aide and not the teacher. There is no

evidence within the record to conclude that an aide

will be performng the duties of the teacher.

The inclusion of the aide does not deny [L.R] an

appropri ate educati on.
Appeal s Panel Decision at 3.

Seeking to controvert the adm nistrative findings,

Plaintiff again cites to L.R s Septenber 2003 post-1EP
evaluation. Plaintiff argues that this Septenber 2003 eval uation
denonstrates the inappropriateness of the 8th-grade | EP because

it purportedly “repudi ates” the doubl e-bl ock schedul e.

As di scussed above, however, the post-I1EP eval uation
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pointed to by Plaintiff cannot show that L.R ’s 8th-grade | EP was
i nappropriate “as of the tine it [was] offered.” Fuhrmann, 993
F.2d at 1040. Even assum ng that the 2003 eval uation did
repudi ate the previous |EP due to L.R's lack of progress, ! “any
| ack of progress under a particular EP . . . does not render
that | EP i nappropriate” because “appropriateness is judged
prospectively.” Carlisle, 62 F.3d at 521.%

O her than the post-1EP evaluation, Plaintiff cites to
no evi dence suggesting that the doubl e-bl ock schedul e and use of
an aide was i nappropriate. Therefore, this Court will not

disturb the finding of the hearing officer, which was affirnmed by

13 The School District disputes this avernent, arguing
that the previous | EP was wi thdrawn as an accommodation to L.R
and her parents, but was never repudi ated as inappropriate. The
record appears to bear the School District out; Plaintiff cites
to page 21 of the 2003 evaluation report as evidence that the
doubl e- bl ock scheduling was “repudi ated,” but there is no nention
of the doubl e-bl ock scheduling on or around this page, |let alone
any repudiation of it. See PIf.’ s Counterstatenent of Undisputed
Facts, T 35(f) & Ex. A, at 21.

14 Acknow edgi ng Fuhrmann’s prohi bition of “Monday norning
guarterbacking,” Plaintiff seeks to nuddy the waters by arguing
that the 2003 eval uati on shoul d be consi dered by the Court
nonet hel ess because “the District is adamant that they already
knew' the information contained in it at the tine that L.R s
8th-grade I EP was created in 2002. PIf.’s Resp. to Deft.’s Mot.
for Suntm J. 3. Plaintiff points to an argunent by the School
District inits notion that the 2003 eval uation “did not contain
anyt hing significant about how to educate L.R that was not known
previously to [her famly], their private evaluator, and their
public school educators.” Deft.’s Mdt. for Partial Summ J. 14.
This statenent is | egal argunent, not evidence, and in any event
does not indicate that all of the information in the 2003
eval uati on was known to the School District in 2002.
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t he Appeal s Panel, that the doubl e-bl ock schedul e and use of an

aide did not deprive L.R of an appropriate education.

b. Language t her apy

Simlarly, Plaintiff argues that “[v]iewed fromthe
prismof the Septenber 2003 [evaluation],” the 8th-grade | EP does
not provi de adequate | anguage therapy. PIf.’ s Resp. to Deft.’s
Mot. for Sunm J. 17. Plaintiff argues that the 2003 eval uation
revealed that L.R has a severe | anguage and auditory-processing
disability, and that as a result she requires |anguage therapy
above and beyond that provided by her 8th-grade |IEP

This argunent, |ike those above, is squarely forecl osed

by Furhmann. See 993 F.2d at 1040. Even if L.R’s 2003

eval uati on concluded that she had a nore severe disability than
previously thought, this fact has no bearing on the
appropri ateness of her 2002 8th-grade IEP “as of the tine it

[was] offered.” 1d.?°

15 Plaintiff argues for the first tine before this Court
that L.R has a condition known as aphasia, a potentially severe
| anguage di sorder caused by danmage to certain areas of the brain.
The hearing officer and Appeal s Panel did not discuss aphasi a,
but rather stated that L.R “has been identified as a student
with a history of devel opnental delays in speech and | anguage and
a specific learning disability.” Appeals Panel Decision at 1;
Due Process Hrg. Decision at 1. |In fact, there is no evidence
that L. R has ever been diagnosed with aphasia. The only
rel evant evidence pointed to by Plaintiff is an evaluation from
1995 stating that “Roberta Kornfeld, [L.R]’s private speech and
| anguage therapist . . . shared an article with the team
regardi ng chil dhood aphasia, and wondered aloud if this m ght not
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Evaluating the IEP at the time it was offered, the
hearing officer found its provision for | anguage therapy to be
appropriate: “The Novenber 2002 |EP for 8th grade increased
speech therapy to two 30 m nute sessions per week. The | EP when
conpl eted was very responsive to [L.R]’s needs.” Due Process
Hrg. Decision 1 9. The hearing officer further found that the
“District has offered the Parents a well constructed IEP with a
recommended pl acenent that includes part tinme Learning Support
[and] itinerant Speech/lLanguage Support.” [1d. at 15.

Therefore, because Plaintiff points to no evidence
ot her than the 2003 post-I|EP evaluation, the Court wll not
disturb the admnistrative determnation that the 8th-grade I1EP s

provi sion for |anguage therapy was appropri ate.

' V. CONCLUSI ON
Plaintiff’s petition to appeal interlocutory orders
w Il be denied. Defendant’s notion for partial summary judgnent

will be granted. An appropriate order follows.

describe [L.R]. No conclusions were reached at the neeting
regarding this possibility.” PlIf. s Statenent of Undi sputed
Facts, Ex. H, at SD 3.3. There is no other suggestion that L.R
m ght have aphasia in any other docunent in the record, which
cont ai ns evi dence spanning the seven years between Dr. Kornfeld' s
i nconcl usi ve rum nations concerning aphasia and the creation of
L.R's 8th-grade |EP.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

L. R, ) ClVIL ACTI ON

NO. 05-1283
Pl aintiff,

V.

MANHEI M TOANSHI P
SCHOOL DI STRI CT,

Def endant .
ORDER

AND NOW this 26th day of March, 2008, it is hereby
ORDERED that Plaintiff’s petition for perm ssion to appeal an
interlocutory order (doc. no. 40) is DEN ED

| T 1S FURTHER ORDERED t hat Defendant’s notion for
partial summary judgnment (doc. no. 44) is GRANTED. Judgrment wil |
be entered for Defendant on Count | of the conplaint.

| T I'S FURTHER ORDERED t hat Defendant’s notion for
perm ssion to file a reply brief (doc. no. 52) is GRANTED. !¢

| T I'S FURTHER ORDERED that Plaintiff’'s notion for
extension of time (doc. no. 53) is DEN ED as noot.

AND I T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.

16 The reply brief was considered by the Court and shal
be deened fil ed.



